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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 



- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 



3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-42 is/are pending in the application. 

4a) Of the above claim(s) none is/are withdrawn from consideration. 

5) E3 Claim(s) 1-20 and 31-40 is/are allowed. 

6) E3 Claim(s) 21-30.41 and 42 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) S The specification is objected to by the Examiner. 

10) E3 The drawing(s) filed on 20 February 2002 is/are: a)E3 accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Status 



1)IE1 

2a)Q 



Responsive to communication(s) filed on 16 January 2004 . 
This action is FINAL. 2b)[3 This action is non-final. 



Attachment(s) 

1) D Notice of References Cited (PTO-892) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) [3 Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 



4) O Interview Summary (PTO-413) 



5) □ Notice of Informal Patent Application (PTO-152) 

6) □ Other: . 



Paper No(s)/Mail Date. 



Paper No(s)/Mail Date 20040116 . 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 1-04) 
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1. Applicant should note the changes to patent practice and procedure: 

A) effective December 01, 1997 as published in the Federal Register , Vol 62, 
No. 197, Friday October 10, 1997; 

B) effective November 07, 2000 as published in the Federal Register , Vol 65, 
No. 54603, September 08, 2000; and 

C) Amendment in revised format, Vol. 1267 of the Official Gazette published 
February 25, 2003. 

2. The substitute specification filed January 16, 2004 is acceptable and has bee entered as 
the official specification. 

3. The disclosure is objected to because of the following informalities: 

A) applicant must update: 

(1) the application data on page 1 in the paragraph "This application for 
letters ... Office on December 06, 2001."; 
with the current status of each of the referenced applications, e.g., --now abandoned-, 
or -now patent #?--, or -which is abandoned and now serial number #?-, etc. 
Appropriate correction is required. 

4. The specification and drawings have not been checked to the extent necessary to 
determine the presence of all possible minor errors. Applicant's cooperation is requested in 
correcting any errors of which applicant may become aware in the specification or drawings. 
Applicant should note the requirements of 37 CFR § 1.74, § 1.75, § 1.84(o,p(5)), § 1.121(a)- 
1.121(f) &§ 1.121(h)-1.121(i). 

5. 35 U.S.C. § 101 reads as follows: 

"Whoever invents or discovers any new and useful process, machine, 
manufacture, or composition of matter or any new and useful improvement thereof, 
may obtain a patent therefore, subject to the conditions and requirements of this title". 

5.1 Claims 21-30, 41 & 42 are rejected under 35 U.S.C. § 101 because the invention as 

claimed is directed to non-statutory subject matter. 

5.1.1 The instant claims recite a system/device, (claims 21-30, 41 & 42), which has a 
disclosed practical application in the technological arts, and which does not merely define 
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either a computer program, a data structure, non-functional descriptive material, (i.e. mere 
data) or a natural phenomenon. Hence, the instant claims merely define device that contains a 
data structure comprising series of steps that as claimed could be but are not necessarily to be 
performed on a computer. 

5.1.2 It is further noted that applicant has not recited a specific machine since the operations 
recited in the claim are merely to illustrate the operations of the instant invention since these 
operations are not in fact implemented by a processor/computer. Hence, applicant envisions 
the invention as recited in claims 21-30, 41 & 42 as a disembodied storage device, i.e. 
memory, that stores a computer program as an abstract non-functional data structure. Such a 
disembodied storage device is not a specific machine because: 

A) it is not associated with a computer in such a way as to cause the computer to 
operate in a specific manner, (note In re Beauregard 35 USPQ2d 1383 (CAFC 1995) 
and the associated claims of U.S. Patent 5,710,578); and 

B) a memory device alone can not perform the functions recited within the 

claims. 

Therefore, the recited disembodied storage device, which itself can not perform the functions 
recited within the claims as the invention, is inoperative and lacks utility for the purpose of the , 
invention. 

5.1.3 In view of the above, the invention recited in claims 21-30, 41 & 42, merely describes 
an abstract idea of a disembodied storage device, i.e. memory, that stores a computer program 
as an abstract non-functional data structure, since a disembodied storage device by itself can 
not produce a concrete and tangible result by performing the functions recited within the claims 
as the invention ( State Street Bank & Trust Co. v. Signature Financial Group Inc. 47 USPQ2d 
1596 (CAFC 1998)). Hence, claims 21-30, 41 & 42 do not have a claimed practical 
application, since the disembodied storage device is inoperative and therefore lacks utility for 
the purpose of the invention, 

5.1.4 Nonfunctional descriptive material cannot render nonobvious an invention that would 
have otherwise been obvious. Cf. In re Gulack, 703 F.2d 1381, 1385, 217 USPQ 401, 404 
(Fed. Cir. 1983) (when descriptive material is not functionally related to the substrate, the 



# 
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descriptive material will not distinguish the invention from the prior art in terms of 
patentability). Common situations involving nonfunctional descriptive material are: 

- a computer that differs from the prior art solely with respect to nonfunctional 
descriptive material that cannot alter how the machine functions (i.e., the descriptive 
material does not reconfigure the computer), or 

- a process that differs from the prior art only with respect to nonfunctional 
descriptive material that cannot alter how the process steps are to be performed to 
achieve the utility of the invention. 

5.1.5 Hence, claims 21-30, 41 & 42 are directed to non-statutory subject matter. 

6. The following is an Examiner's Statement of Reasons for Allowance over the prior art: 

A) the prior art, for example, either Cramer et al (5,606,497) or Isono 
(6,011,841) or Arai (2002/0002470) or Kondo (2002/0062289) or Lee (6,424,704) or 
Takatori et al (2002/0077981) teaches a system in which a billable service is provided 
to subscribing customers. To this end, when a customer requests the service, the time 
of the request is logged in a database as the start time, and when the customer ends the 
service, an end time is logged in the database. After the service has been 
ended/terminated the logged start and end times for each request are used to determine 
the total billable charges to the customer associated with each of the customer's 
requests and uses of the billable service. 

B) however, in regard to claims 1, 11, 21, 31 & 41, the prior art does not teach 
or suggest a billing system in which an user, using a multicast protocol, sends a 
message that includes the start time and the end/termination time for connecting the 
user to the multicast session in order to receive data during a multicast session, and in 
which the cost of receiving the multicast data is determined after the specified 
end/termination of the connection. Claims 2-10, 12-20, 22-30, 32-40 & 42 are 
allowable for the same reason. 

7. Response to applicant's arguments . 

7.1 All rejections and objections of the previous Office action not repeated or modified and 
repeated here in have been over come by applicant's last response. 
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7.2 As per the 35 U.S.C. § 101 rejection, since the recited program product as recited in 
the rejected claims does not affect the operation of anything, the program product is clearly an 
abstract non-function data structure. Hence, applicant's arguments are non persuasive. 

8. The shorten statutory period of response is set to expire 3 (three) months from the 
mailing date of this Office action. 

9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Edward Cosimano whose telephone number is (703) 305-9783. 
The examiner can normally be reached Monday through Thursday from 7:30am to 6:00pm. If 
attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, John 
Weiss, can be reached on (703)-308-2702. Any inquiry of a general nature or relating to the 
status of this application should be directed to the Group receptionist whose telephone number 
is (703) 308-1113. 

9. 1 The fax phone number for UNOFFICIAL/DRAFT FAXES is (703) 746-7240. 

9.2 The fax phone number for OFFICIAL FAXES is (703) 872-9306. 

9.3 The fax phone number for AFTER FINAL FAXES is (703) 872-9306. 



05/07/04 




Edward R. Cosimano 
Primary Examiner A,U. 3629 



